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内容摘要 
许多关于《联合国海洋法公约》（下文简称“《公约》”）的解释或适用的争端
（下文简称“《公约》争端”）会同时涉及陆地和海洋两个层面的争议，这就产生
了混合型争端问题。因涉及陆地领土主权问题，混合型争端具有极为敏感的政治、
民族色彩。但是，一方面《公约》对此种争端的管辖权缺乏明确的规定，另一方
面原告国为了满足管辖权的条件，可选择仅将《公约》争端提交裁判或者将陆地
领土主权争端包装成《公约》争端进行提交。这就对《公约》第 287条项下的法
院或法庭（下文简称“《公约》法院或法庭”）审理此类争端提出了挑战，这是进
一步研究混合型争端的管辖权问题的意义所在。 
本文主要从条约和判例两个维度系统地分析和研究混合型争端管辖权的法
律机制和运行情况。通过对《公约》相关条款的分析和解释，认为混合型争端不
属于《公约》争端，《公约》法院或法庭对此类争端没有管辖权。通过对国际判
例的研究，可以看到《公约》法院或法庭在审理混合型争端的实践中，往往具有
管辖权扩张的倾向，并主要采取两种路径：第一种路径是通过对混合型争端的“相
对重心”进行检验从而确定管辖权；第二种路径是将陆地领土主权争端与《公约》
争端进行切割，从而建立对《公约》争端的管辖权。 
《公约》法院或法庭应积极刺穿原告国伪造讼因的“面纱”，从而对混合型
争端进行准确和客观的识别。在此基础上，《公约》法院或法庭应遵守《公约》
属物管辖权、国家同意原则和陆地统治海洋原则等规则的限制，避免对此类争端
进行管辖。 
 
关键词：海洋法公约；混合型争端；管辖权  
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ABSTRACT 
Many disputes concerning the interpretation or application of the UNCLOS 
(hereinafter referred to as “UNCLOS disputes”) involve concurrent conflicts in two 
aspects, namely land and sea, which gives rise to mixed disputes. Due to the 
connection with land territory sovereignty issues, mixed disputes tend to be of 
sensitively political and national characteristics. However, for one thing, specific 
provisions on the jurisdiction over such disputes can be hardly found in the UNCLOS; 
for another, in a bid to satisfy the requirements for jurisdiction, a claimant state may 
submit UNCLOS disputes only for arbitration or adjudication or re-characterise land 
territory sovereignty issues into UNCLOS disputes before filing a suit, posing 
challenges for the court or tribunal under Article 287 of the UNCLOS (hereinafter 
referred to as “UNCLOS court or tribunal”) to entertain this kind of disputes. This is 
the significance for conducting further research on the jurisdiction over mixed 
disputes. 
This thesis, in principle, is intended to conduct systematic analysis of and study on 
legal mechanisms and operational aspects of the jurisdiction over mixed disputes by 
the dimensions of treaty law and case law. Through the analysis and interpretation of 
relevant provisions in the UNCLOS, it is considered that mixed disputes do not fall 
within the scope of UNCLOS disputes and consequently the UNCLOS court or 
tribunal shall have no jurisdiction over mixed disputes. Through the study on 
international cases, it is found that the UNCLOS court or tribunal are likely to expand 
their jurisdiction in the consideration of mixed disputes. This practice is implemented 
in two major approaches. The first approach is that the UNCLOS court or tribunal 
will, by means of evaluating where the relative weight of the mixed dispute lies, 
address their jurisdiction thereover. The second approach is that the UNCLOS court 
or tribunal will separate UNCLOS disputes from land territory sovereignty issues with 
a view to establish jurisdiction over UNCLOS disputes. 
The UNCLOS court or tribunal shall pierce the veil of disguised cause of action and 
thereby realize accurate and objective identification of mixed disputes. On that basis, 
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the UNCLOS court or tribunal shall comply with limitations generated by the 
jurisdiction ratione materiae under UNCLOS, principle of the domination of the land 
over the sea and principle of state consent, and refrain from exercising the jurisdiction 
over mixed disputes. 
 
Keywords:  UNCLOS;  Mixed Disputes;  Jurisdiction 
 
 
  
厦
门
大
学
博
硕
士
论
文
摘
要
库
 
 
案例表 Table of Cases 
 
Short Title Full Case Title and Citation 
Aegean Sea Continental 
Shelf 
Aegean Sea Continental Shelf(Greece v. Turkey), 
Judgment, I.C.J. Reports 1978. 
http://www.icj-cij.org/docket/files/62/6245.pdf 
Application of the 
Convention on the 
Prevention and Punishment 
of the Crime of Genocide 
Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide(Bosnia. & 
Herzegovina. v. Serbia & Montenegro), Merits, 
Judgment, I.C.J. Reports 2007 
http://www.icj-cij.org/docket/files/91/13685.pdf 
Case of the Monetary Gold 
Removed from Rome in 
1943 
Case of the Monetary Gold Removed from Rome in 
1943(Preliminary Question), Judgment of June 15th, 
1954, I.C.J. Reports 1954 
http://www.icj-cij.org/docket/files/19/4761.pdf 
Chagos Marine Protected 
Area Arbitration 
Chagos Marine Protected Area Arbitration(Mauritius v. 
U.K.), PCA Case No. 2011-03, Award (Mar. 18, 2015) 
http://www.pcacases.com/pcadocs/MU-UK%20201503
18%20Award.pdf 
Continental Shelf Continental Shelf(Libyan Arab Jamahiriya v. Malta), 
Judgment, I.C.J. Reports 1985 
http://www.icj-cij.org/docket/files/68/6415.pdf 
Fisheries Case Fisheries Case (United Kingdom v. Norway), Judgment 
of 18 December 1951, I.C.J. Reports 1951 
http://www.icj-cij.org/docket/files/5/1809.pdf 
Fisheries Jurisdiction Fisheries Jurisdiction(Spain v. Canada), Jurisdiction 
of the Court, Judgment, ICJ Reports 1998 
http://www.icj-cij.org/docket/files/96/7533.pdf 
Maritime Boundary Maritime Boundary Delimitation Arbitration(Guyana v. 
厦
门
大
学
博
硕
士
论
文
摘
要
库
 
 
Delimitation Arbitration Suriname), PCA Case No.2004-04, Award (Sept. 17, 
2007) 
https://pcacases.com/web/sendAttach/902 
Maritime Delimitation and 
Territorial Questions 
between Qatar and Bahrain 
Maritime Delimitation and Territorial Questions 
between Qatar and Bahrain(Qatar v. Bahrain), Merits, 
Judgment, I.C.J. Reports 2001 
http://www.icj-cij.org/docket/files/87/7027.pdf 
Maritime Delimitation in 
the Black Sea 
Maritime Delimitation in the Black Sea(Romania v. 
Ukraine), Judgment, I.C.J. Reports 2009 
http://www.icj-cij.org/docket/files/132/14987.pdf 
Military and Paramilitary 
Activities in and against 
Nicaragua 
Military and Paramilitary Activities in and against 
Nicaragua(Nicaragua v. United States of America), 
Jurisdiction and Admissibility, Judgment, I.C.J. Reports 
1984 
http://www.icj-cij.org/docket/files/70/6485.pdf 
North Sea Continental Shelf North Sea Continental Shelf(Federal Republic of 
Germany v. Denmark; Federal Republic of Germany v. 
Netherlands), Judgment, I.C.J. Reports 1969 
http://www.icj-cij.org/docket/files/51/5535.pdf 
Nuclear Tests between 
Australia and France 
Nuclear Tests(Australia v. France), Judgment, I.C.J. 
Reports 1974 
http://www.icj-cij.org/docket/files/58/6093.pdf 
Nuclear Tests between New 
Zealand and France 
Nuclear Tests(New Zealand v. France), Judgment, I.C.J 
Reports 1974 
http://www.icj-cij.org/docket/files/59/6159.pdf 
Questions Relating to the 
Obligation to Prosecute or 
Extradite 
Questions Relating to the Obligation to Prosecute or 
Extradite(Belgium. v. Senegal), Merits, Judgment, 
I.C.J. Reports 2012. 
http://www.icj-cij.org/docket/files/144/17064.pdf 
厦
门
大
学
博
硕
士
论
文
摘
要
库
 
 
Sovereignty over Pedra 
Branca/Pulau Batu Puteh, 
Middle Rocks and South 
Ledge 
Sovereignty over Pedra Branca/Pulau Batu Puteh, 
Middle Rocks and South Ledge(Malaysia v. 
Singapore), Judgment, I.C.J. Reports 2008 
http://www.icj-cij.org/docket/files/130/14492.pdf 
Territorial and Maritime 
Dispute between Nicaragua 
and Colombia 
Territorial and Maritime Dispute(Nicaragua v. 
Colombia), Judgment, I.C.J. Reports 2012 
http://www.icj-cij.org/docket/files/124/17164.pdf 
Territorial and Maritime 
Dispute between Nicaragua 
and Honduras in the 
Caribbean Sea 
Territorial and Maritime Dispute between Nicaragua 
and Honduras in the Caribbean Sea (Nicaragua v. 
Honduras), Judgment, I.C.J. Reports 2007 
http://www.icj-cij.org/docket/files/120/14075.pdf 
The South China Sea 
Arbitration 
The South China Sea Arbitration(The Philippines v. 
China), PCA Case No. 2013-19, Award (Jul. 12, 2016) 
https://pcacases.com/web/sendAttach/2086 
The South China Sea 
Arbitration 
The South China Sea Arbitration(The Philippines v. 
China), PCA Case No. 2013-19, Award on Jurisdiction 
and Admissibility (Oct. 29, 2015) 
https://pcacases.com/web/sendAttach/1506 
United States Diplomatic 
and Consular Staff in 
Tehran 
United States Diplomatic and Consular Staff in 
Tehran(United States v. Iran), Judgment, ICJ Reports 
1980 
http://www.icj-cij.org/docket/files/64/6291.pdf 
 
  厦
门
大
学
博
硕
士
论
文
摘
要
库
 
 
目 录 
前言 .............................................................................................................................. 1 
第一章 混合型争端管辖权概述 ........................................................................ 3 
第一节 混合型争端管辖权的概念界定 .............................................................. 3 
第二节 混合型争端管辖权的规则背景 .............................................................. 4 
一、导致有拘束力裁判的强制程序的适用.................................................. 5 
二、导致有拘束力裁判的强制程序的选择.................................................. 5 
三、导致有拘束力裁判的强制程序的管辖权.............................................. 6 
四、导致有拘束力裁判的强制程序的限制和例外...................................... 7 
第三节 混合型争端管辖权的现实困境 .............................................................. 7 
一、《联合国海洋法公约》规定不清............................................................ 7 
二、真实诉求被人为包装............................................................................ 10 
第二章 混合型争端管辖权的条约法审视 ................................................... 11 
第一节 《联合国海洋法公约》第 288条第 1款 ............................................ 11 
第二节 《联合国海洋法公约》第 298条第 1款（a）项 .............................. 12 
本章小结 .............................................................................................................. 16 
第三章 混合型争端管辖权的判例法考察 ................................................... 17 
第一节 圭亚那诉苏里南海洋划界仲裁案 ........................................................ 17 
一、案件事实和程序背景............................................................................ 17 
二、案件主要争议........................................................................................ 17 
三、案件裁决................................................................................................ 18 
四、案件裁决分析........................................................................................ 19 
第二节 毛里求斯诉英国查戈斯海洋保护区仲裁案 ........................................ 19 
一、案件事实和程序背景............................................................................ 20 
二、案件主要争议........................................................................................ 20 
三、案件裁决................................................................................................ 22 
四、案件裁决分析........................................................................................ 24 
厦
门
大
学
博
硕
士
论
文
摘
要
库
 
 
第三节 菲律宾诉中国南海仲裁案 .................................................................... 26 
一、案件事实和程序背景............................................................................ 26 
二、案件主要争议........................................................................................ 27 
三、案件裁决................................................................................................ 27 
四、案件裁决分析........................................................................................ 28 
本章小结 .............................................................................................................. 36 
第四章 混合型争端管辖权的规制 ................................................................. 38 
第一节 混合型争端的识别 ................................................................................ 38 
第二节 一般国际法原则的应用 ........................................................................ 40 
一、陆地统治海洋原则................................................................................ 41 
二、国家同意原则........................................................................................ 42 
结论 ............................................................................................................................ 44 
参考文献 ................................................................................................................... 46 
  
厦
门
大
学
博
硕
士
论
文
摘
要
库
 
 
CONTENTS 
Preface ......................................................................................................................... 1 
Chapter 1  Overview of Jurisdiction over Mixed Disputes.................... 3 
Subchapter 1  Concept Definition of Jurisdiction over Mixed Disputes ........ 3 
Subchapter 2  Regulatory Background of Jurisdiction over Mixed Disputes
................................................................................................................................. 4 
Section 1  Application of Compulsury Procedures Entailing Binding 
Decisions .......................................................................................................... 5 
Section 2  Choice of Compulsory Procedures Entailing Binding Decisions . 5 
Section 3  Jurisdiction of Compulsory Procedures Entailing Binding 
Decisions .......................................................................................................... 6 
Section 4  Limitations and Exceptions on Compulsory Procedures Entailing 
Binding Decisions ............................................................................................ 7 
Subchapter 3  Pratical Dilemmas Facing Jurisdiction over Mixed Disputes 7 
Section 1  Vagueness in Provisions under UNCLOS..................................... 7 
Section 2  Artificial Re-characterisation of Real Claims ............................. 10 
Chapter 2  Survey on Jurisdiction over Mixed Disputes: a Treary 
Law Perspective ..................................................................................................... 11 
Subchapter 1  UNCLOS Article 288 (1) .......................................................... 11 
Subchapter 2  UNCLOS Article 298 (1)(a) ..................................................... 12 
Summary .............................................................................................................. 16 
Chapter 3  Study on Jurisdiction over Mixed Disputes: a Case Law 
Perspective ............................................................................................................... 17 
Subchapter 1  Maritime Boundary Delimitation Arbitration between 
Guyana and Suriname ........................................................................................ 17 
Section 1  Factual and Procedual Background ............................................ 17 
Section 2  Major Disputes ............................................................................ 17 
厦
门
大
学
博
硕
士
论
文
摘
要
库
 
 
Section 3  Arbitration Award ....................................................................... 18 
Section 4  Analysis of Arbitration Award .................................................... 19 
Subchapter 2  Chagos Marine Protected Area Arbitration between 
Mauritius and United Kingdom .................................................................... 19 
Section 1  Factual and Procedual Background ............................................ 20 
Section 2  Major Disputes ............................................................................ 20 
Section 3  Arbitration Award ....................................................................... 22 
Section 4  Analysis of Arbitration Award .................................................... 24 
Subchapter 3  The South China Sea Arbitration between the Philippines 
and China ............................................................................................................. 26 
Section 1  Factual and Procedual Background ............................................ 26 
Section 2  Major Disputes ............................................................................ 27 
Section 3  Arbitration Award ....................................................................... 27 
Section 4  Analysis of Arbitration Award .................................................... 28 
Summary .............................................................................................................. 36 
Chapter 4  Regulation of Jurisdiction over Mixed Disputes ............... 38 
Subchapter 1  Identification of Mixed Disputes ............................................. 38 
Subchapter 2  Application of the Pinciples of General International Law . 40 
Section 1  The Pinciple of the Domination of the Land over the Sea .......... 41 
Section 2  The Principle of State Consent ................................................... 42 
Conclusion ............................................................................................................... 44 
Bibliography ........................................................................................................... 46 
 厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
前言 
1 
前言 
1982 年《联合国海洋法公约》（下文简称“《公约》”）是一部综合性的“海洋
大宪章”，几乎涵盖了海洋利用和海洋资源的每一个方面，例如渔业管理、海洋
环境保护、海洋科学研究和海洋划界等。显然，《公约》的制定是为了在海洋建
立法律秩序，从而促进海洋的和平用途，海洋资源的公平而有效的利用，海洋生
物资源的养护以及研究、保护和保全海洋环境。①因此，《公约》调整的范围主要
是各沿海国的海洋权利义务法律关系。 
《公约》第十五部分为缔约国提供了争端解决机制，其中第二节导致有拘束
力裁判的强制程序（下文简称“强制程序”）是《公约》的一大特点，表现为在一
定条件下，争端方可以将关于《公约》的解释或适用的任何争端（下文简称“《公
约》争端”）单方提交《公约》第 287 条项下的法院或者法庭（下文简称“《公约》
法院或法庭”）进行裁判，②并且《公约》法院或法庭所作的裁判对争端各方具有
法律约束力。对于与《公约》的解释或适用无关的争端（下文简称“非《公约》
争端”），《公约》法院或法庭则没有管辖权。③实践中，争端方为了满足管辖权的
条件，往往仅将混合型争端中的《公约》争端单独提交裁判或将陆地领土主权争
议包装成《公约》争端后提出。这就产生了混合型争端的管辖权问题。 
《公约》仅在第 298 条第 1 款（a）项关于任择性例外的规定中提到混合型
争端：缔约国可以选择将海洋划界或历史性海湾或所有权的争端从强制程序中排
除，但若这种争端发生于《公约》生效后，则争端方可以在一定条件下将该事项
提交附件五第二节所规定的强制调解；此外，任何争端如果必然涉及到陆地领土
主权争端的审议，则不应将该争端提交强制调解。显然，该条款对于混合型争端
管辖权的规定并不清晰，并且该条款仅是任择性例外条款，并非《公约》争端解
决机制下的一般性规定。 
对于混合型争端的管辖权问题，学术界观点并不统一。有些学者从有效原则
或者司法机构充分履行职能的角度出发，认为《公约》法院或法庭可以对混合型
                                                             
①《公约》，序言第 4 段. 
② 同上，第 288 条第 1 款. 
③ 值得注意的是，根据《公约》第 288 条第 2 款，第 287 条项下的法院或者法庭对于争端方按照与《公约》
目的有关的国际协定向其提交的有关该协议的解释或适用的任何争端，也应具有管辖权。例如，1995 年的
《联合国鱼类种群协定》第 30 条明确规定，有关该协定解释或适用的争端适用《公约》争端解决机制。 
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争端充分行使管辖权。①有些学者则否定上述机构对此享有管辖权。②还有学者在
讨论该问题时并未给出明确的答案。③在司法判例方面，《公约》法院或法庭的“管
辖权扩张主义”日趋明显，具体表现为对《公约》争端附带的领土争议进行变相、
甚至直接地进行管辖或者绕过必须要解决的领土争议而直接裁决《公约》争端。
④那么，《公约》法院或法庭是否被赋予了以及在何种程度上被赋予了混合型争端
的管辖权，近来出现的管辖扩权倾向到底是有利于争端的和平公正解决并切实实
现《公约》的目的和宗旨，还是将会导致国际司法裁判的“碎片化”且不利于维护
《公约》的整体性和促进国际法的发展，值得进一步研究。 
本文旨在研究和分析混合型争端管辖权当前存在的问题，具体借助条约和判
例这两个主要维度，采取演绎、归纳、推理相结合的研究方法，较为系统全面地
厘清混合型争端管辖权的法律机制和运行情况，并在此基础上引入一般国际法的
相关规则以解决混合型争端管辖权面临的困境，以期对混合型争端管辖权的规制
有所助益。 
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